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ICWA:  Basic 
Concepts and 

Philosophy



Indian Child Welfare Act of 1978
 The power of Congress to enact ICWA is based on the

Constitution (Indian Commerce Clause) and there is a
trust relationship between federal government and
Indian tribes/people

 Core of the Act is the recognition of tribal sovereignty
and the important role of tribes in protecting the
well-being of tribal children

 Response to problems identified in state child
welfare systems



Indian Child Welfare Act of 1978
Act pertains to children in state systems; it does not

apply to children under tribal jurisdiction; families
who currently live or have a permanent home on the
reservation are subject to the Tribal Code, not ICWA

 Purpose of Act: to curtail state authority
Adds federal standards to state child welfare law, but

does not replace state law except where state law is
inconsistent with ICWA



Indian Child Welfare Act of 1978

Congress recognized the important role of
tribes in protecting the well-being of Indian
children and keeping children connected with
their tribal community and culture
It also recognized that tribes have an interest

in keeping children part of their communities
if they are to survive and thrive in the future



Indian Child Welfare Act of 1978

Tribal rights
• Right to Notice
• Right to Intervene
• Right to have case transferred to tribal court

(subject to certain exceptions)
• Exclusive jurisdiction over children resident and

domiciled on the reservation or wards of the
tribal court (except for limited circumstances)



Other Important Tribal Functions in ICWA
• Determination of Membership
• Collaboration regarding Active Efforts,

Services to Families, and Placement of
Children

• Right to establish different placement
preferences and define family

• Source of information on cultural and social
standards

• Potential Qualified Expert Witnesses (QEWs)



Indian Child Welfare Act of 1978

Emphasis on protecting the rights of
biological parents and extended family
Congress believed that this would

advance the best interests of Indian
children



Indian Child Welfare Act of 1978 –
Rights of parents 

 Some of the most important parental rights are:
• Active efforts
• Higher legal standard must be met before removal of child or

termination of parental rights
• Parents can seek transfer to tribal court or veto transfer
• Parents can have input into the placement of their children

 Extended family
• Must be contacted as part of active efforts to keep families

together or to reunify families
• Are preferred placements if children must be removed for their

safety



Indian Child Welfare Act of 1978

Connection with tribal community
• Placement preferences (after extended family) –

tribal foster homes, tribal families, other Indian
families (unless tribe sets its own standards)

• Social and cultural standards of the Indian
community to be applied



Why the Gold Standard of child welfare?

Community/Culture

Relatives

Families

Active efforts to keep 
children safely with 
their families or to 
reunify them with their 
families.
Placement Preferences 
to keep them 
connected to relatives, 
identity and culture.
All within a community 
context (Transfer).





Federal Regulations
25 U.S.C. §1952 – provides Secretary of

Interior with authority to “promulgate
such rules and regulations as may be
necessary to carry out the provisions of
the Act.”
The Secretary adopted binding

regulations in 2016 and these are
included in this presentation



Specific 
Requirements

of ICWA and the 
regulations



When does ICWA  apply? 

In State Court

Not in tribal 
court 

Indian Child
[25 U.S.C. §1903(4)]  

Under 18 at start of 
case; 

Unmarried; and 

Member of tribe; or
Eligible for 

membership and one 
biological parent is a 

member  

Child Custody 
Proceeding

[25 U.S.C §1903(1)]
Emergency 
Proceeding

Involuntary 
Proceeding 

Status Offense 
Proceeding

Voluntary 
Proceedings



When does ICWA apply
[25 C.F.R. §23.103]

Courts may not consider
• Whether a parent ever had custody of the child
• The extent to which parents or children are

connected to the Tribal cultural, social, religious,
or political activities

• The Indian child’s blood quantum



When does ICWA apply
[25 C.F.R. §23.108; Guideline B.7]

A tribe determines the child’s membership or
eligibility for membership

A state court may not substitute its own judgment for
the tribe’s determination

A state court may make a judicial determination based
upon the information available to it if a tribe does not
respond to repeated inquiries



Identifying an Indian child 
[25 C.F.R. §23.107 and 23.111]

Requires courts to:
 Ask all participants in an emergency, voluntary or involuntary child

custody proceeding on the record at the commencement of the
proceeding whether they know or have reason to know a child is an
Indian child

 Instruct all parties that if they subsequently receive information that
the child is Indian, they must inform the court

 Confirm that where there is reason to know the child is an Indian child,
the agency or other party used due diligence to identify and work with
all tribes in which the child may be a member or eligible for
membership to confirm whether the child is Indian

 If reason to know the child is an Indian child, apply ICWA unless or
until the court determines that the child is not a member or eligible
for membership in an Indian tribe

 Provide formal notice to all tribes that may be the Indian child’s tribe



Case Practice Tips

You should be informed when you are assigned to
the case if the case is subject to the Indian Child
Welfare Act
If the case is not being treated as an ICWA case and

you obtain information that the child may be Indian,
you have an obligation to inform the agency and the
Court



Keeping 
Families 
Together



Emergency Removals 
[25 C.F.R. §23.113, Guideline C.5]

 State may only remove or place a child on an emergency basis
to prevent imminent physical damage or harm
• Must terminate immediately once the danger is no longer present
• Court has the obligation to promptly hold a hearing on the removal

and has a continuing obligation to determine whether the potential
damage or harm is still present

• Applies to both children domiciled on reservation who are temporarily
off reservation and children domiciled off reservation

• Should normally not be continued for more than 30 days

 Any petition for a court order should include information
about steps taken to notify the tribe



Involuntary Proceedings: Adjudication
[25 U.S.C. §1912(d – f)]

Standard for seeking a foster care placement or termination 
of parental rights is that continued custody will result in 

serious physical or emotional harm to the child.  There are 
multiple evidentiary requirements applicable to this 

standard:  

Qualified 
Expert Witness 

required

Active Efforts 
required 

Standards of 
Proof for foster 
care placement 

and TPR are 
generally higher 

than in other 
cases



Adjudication:  Standard of Proof 
[25 C.F.R. §23.121] 

Must show a connection between conditions in
the home and serious physical or emotional
harm to the child
• Evidence of poverty, single-parenting, inadequate

housing, substance abuse, or non-conforming
social behavior by itself cannot meet the standard
of proof unless the causal connection is shown



Adjudication:  Active Efforts 
[25 C.F.R. §§ 23.2 and 120; Guideline B.5]

 Affirmative, active, thorough and timely
efforts to maintain or reunite a child with
his or her family
• Involve assisting the parents/Indian custodian

through the steps of a case plan and with
accessing or developing necessary resources

• Should be conducted in partnership with tribe,
child, parents, extended family and consistent
with tribe’s social/cultural standards

• Agency must document that active efforts
were provided prior to removal and before TPR
and that they were unsuccessful

• Active efforts should be provided “at the
earliest possible point”



Adjudication:  Active Efforts 
[25 C.F.R. §23.2] 

1) Conducting a comprehensive assessment of the
circumstances of the Indian child’s family, with a focus on safe
reunification at the most desirable goal;

2) Identifying appropriate services and helping parents to
overcome barriers, including actively assisting the parents in
obtaining such services;

3) Identifying, notifying, and inviting representatives of the
Indian child’s tribe to participate in providing support and
services to the Indian child’s family and in family team
meetings, permanency planning, and resolution of placement
issues;



Adjudication:  Active Efforts 
[25 C.F.R. §23.2] 

4) Conducting or causing to be conducted a diligent search for
the Indian child’s extended family members, and contacting
and consulting with extended family members to provide
family structure and support for the Indian child and the
Indian child’s parents;

5) Offering and employing all available and culturally appropriate
family preservation strategies and facilitating the use of
remedial and rehabilitative services provided by the child’s
Tribe;

6) Taking steps to keep siblings together whenever possible;



Adjudication:  Active Efforts 
[25 C.F.R. §23.2] 

7) Supporting regular visits with parents or Indian custodians in the most
natural setting possible as well as trial home visits of the Indian child
during any period of removal, consistent with the need to ensure the
health, safety, and welfare of the child;

8) Identifying community resources, including housing, financial,
transportation, mental health, substance abuse, and peer support
services and actively assisting the Indian child’s parents or, when
appropriate, the child’s family in utilizing and accessing those resources;

9) Monitoring progress and participation in services;
10) Considering alternative ways to address the needs of the Indian child’s

parents and, where appropriate, the family, if the optimum services do
not exist or are not available;

11) Providing post-reunification services and monitoring.



Adjudication:  Active Efforts - Examples
[Guideline E. 3] 

 Examples of culturally appropriate services in the
Guidelines include
o Trauma-informed therapy that incorporates best practices

in addressing Native American historical and
intergenerational trauma

o Pastoral counseling that may include a Native American
holistic approach and emphasis on spirituality (prayers,
ceremonies, sweat lodges, etc.)

o Positive Indian Parenting – curriculum designed to improve
parenting skills with a strong cultural component



NICWA, Pathways, 2016 
http://www.nicwa.org/pathways/ICWA-Active-Efforts-Best-Practice.asp

http://www.nicwa.org/pathways/ICWA-Active-Efforts-Best-Practice.asp


Case Practice Tips 

 You can be an advocate to ensure that the agency is
actively providing needed services to the family

 In appropriate cases, you may be able to assist the agency
to meet its active efforts obligation by helping to support
the biological family

 In those cases where you believe that it may be
appropriate to recommend that the child not be returned
to the parent, this recommendation should not be made
unless and until you can conclude that active efforts have
been made by the agency and they have been
unsuccessful



Active Efforts:  Scenario 1
Mother has two children, ages 6 and 8, from a previous relationship. Their
father is incarcerated in another state. Child welfare services learned of the
family because the children were missing school. The agency investigation
revealed mother’s boyfriend abused her, both had long-term alcohol addiction,
and that the children had witnessed the domestic violence. The agency filed
dependency petitions. At the initial hearing, the court ruled that the children
remain at home with mother on the condition that the boyfriend move out of
the house and that mother obtain a restraining order. Mother also agreed to
participate in substance abuse and parenting classes. Tribal inquiry revealed
that mother is a member of the tribe and the children eligible for membership.

At disposition, the agency recommends that the children be removed from
mother’s care. Mother has failed to regularly attend her substance abuse and
parenting classes, and she has not obtained a restraining order. Mother says
that she does not have transportation. Mother says her boyfriend comes to
the home against her wishes and that she is afraid of him.



Active Efforts:  Scenario 1

Questions:
1. Has the agency provided active efforts?
2. What would active efforts consist of in

this case?
3. What role can you play in making sure

that active efforts takes place?



Qualified Expert Witness
[25 C.F.R. §23.122]

Must be qualified to testify
whether statutory standard is
met

 Should normally be qualified to
talk about prevailing social and
cultural standards of the Indian
child’s Tribe

 Social Worker handling the case
cannot be the QEW



Case Practice Tips

 The information that you provide to the Qualified
Expert Witness can be very useful to that person as
he or she prepares an opinion to the Court

 The reverse is true as well. The QEW may provide
you with valuable cultural insights that will help you
to form your opinion in a manner that is culturally
respectful and appropriate



Intervention 

Parent, Indian 
custodian and 
tribe have the 

right to 
intervene at any 

point in time 

When a tribe 
intervenes it is 
guaranteed all 

the privileges of 
any other legal 

party

Alternative 
methods of 

participation in 
court and 

meetings should 
be allowed

§1911(c); § 23.111, § 23.133, § 23.134



Case Practice Tips 

Tribal engagement is critically
important
We will explore how to effective

engage with tribes in Webinar #3



Keeping Children 
with Relatives/ 

Community



Disposition:  Placement Preferences
[25 U.S.C. § 1915]

 Placement preferences apply to all foster care, pre-adoptive
and adoptive placements.

 Foster care placement preferences:
1. Relative
2. Tribally-licensed or approved foster home
3. Indian home licensed by non-Indian entity,
4. Tribally approved or operated institution

 Adoption placement preference:
1. Relative
2. Other members of the child’s tribe
3. Other Indian families

U.S. Supreme Court (in Holyfield) – placement preferences
most important substantive requirement placed upon states



Disposition:  Placement Preferences
[25 U.S.C. § 1915]

 Tribe may set a different set of preferences by
resolution which must be followed by state court

 In applying the placement preferences, child must be
placed in the least restrictive setting which most
approximates a family and where his/her special
needs will be met, if any

 Child must also be placed within reasonable proximity
to his or her home, taking into account any special
needs of the child



Placement with Relatives 
Relatives can be from either side of the family

– maternal or paternal – regardless of who was
the custodial parent at the time of the removal
Extended family member need not be

American Indian
Family should be identified through diligent

search
Tribe may change preferences by resolution

and define the meaning of family



Disposition:  Placement Preferences 
[25 C.F.R. §23.132, Guideline H.4]

Good cause to deviate from the preferences must be shown by
clear and convincing evidence and should be based upon one or
more of the following:

 The request of one or both parents if they have reviewed the placement
options that would comply with the preferences

 The request of the child if of sufficient age and capacity
 The presence of a sibling attachment that can only be maintained

through a specific placement
 Extraordinary physical, mental, or emotional needs, such as specialized

treatment services
 Unavailability of a preferred placement after a diligent search; a diligent

search includes contacting the child, parents, all known extended family
and the tribe and diligently following up with those contacts



Disposition:  Placement Preferences 
[25 C.F.R. §23.132, Guideline H.5]

A placement may not depart from the preferences
based
• Solely upon ordinary bonding or attachment in a

placement that was made in violation of ICWA
o Guidelines state that a best practice is for courts and agencies to

carefully consider whether the child’s relationship with a non-
preferred placement outweighs the long-term benefits of
maintaining connections with the family and tribal community

• Upon the socio-economic status of one placement versus
another.



Disposition:  Placement Preferences
[Guideline H.5]

 As a best practice, agency should facilitate
connections between the Indian child and extended
family and other potential preferred placements
when it is necessary to place the child in a non-
preferred placement to promote reunification

 This allows the child to develop additional bonds
with these preferred placements that could ease a
transition to a preferred placement if reunification
fails



Case Practice Tips 
 Understand the importance of the child’s relationship with

family, culture and the tribal community
• Because of these relationships, certain bonding and attachment

theories, presented by experts in foster care, termination of parental
rights, and adoption proceedings that are based upon Western or
Euro-American norms, may not always apply outside that context

 Where possible and appropriate
• Assist in identifying relatives that may be suitable placements
• Help build connections between the child and relatives and other

families that may become permanent placements
 If developing a recommendation on placement, remember

that good cause to deviate from the placement preferences
is not a free-ranging best interests determination; it is linked
to a narrow set of exceptions



Placement Preferences:  Scenario 2 (part 1)
Assume facts in Scenario 1 re Active Efforts and these additional facts:

Mother relapses and leaves the children unsupervised in the home with no
food for two days while she goes with boyfriend. Children are discovered when
school phones social services to report their absences and worker goes to
home. Worker takes children into emergency care and places in a non-relative
foster home.

Children are at imminent risk of physical harm if returned to mother’s care.
Mother asks that the children be placed with her sister.

Agency objects to placement with maternal aunt because maternal aunt has
three prior child welfare referrals on her own children (although her own
children were never removed from her care), and that the maternal aunt’s
house is only three bedrooms and the children will have to share a room with
their cousins aged 5 and 7.



Placement Preferences:  Scenario 2 (part 1)
Questions:
1. Where do you think the children should be placed?
2. Was there concurrent planning that should have

been done in this case?
3. If maternal aunt declines to take the children, what

additional steps should take place?
4. How can you assist in making sure that the

placement preferences are followed?



Placement Preferences:  Scenario 2 (part 2)

Tribe and mother agree that children can stay in their
non-Indian foster home while mother seeks to reunify.
After 18 months mother fails to complete her services
and the goal for the child changes to termination and
adoption. Tribe has identified a paternal aunt that is
willing to take the child, but the agency objects to a
change in placement because children are thriving in
their current placement.



Placement Preferences:  Scenario 2 (part 2)

Questions:
1. Where do you think the children should be placed?
2. Why?
3. What provisions of the law support your decision?
4. What actions could have been taken during the 18

months to make the decision easier?



Who Decides?



Tribal Courts

San Carlos Apache (AZ)

Barrow Inupiat 
Traditional Village (AK)

Ute Indian Tribe (UT)

Santa Clara Pueblo (NM)



Transfer
Request
• Either parent, the Indian custodian, or the Tribe may request, at any 

time, transfer
• Right to request a is available at any stage in each foster-care or 

termination-of-parental-rights proceeding
• Can be done orally or in writing 

Notify Tribe
• Must notified the Tribe in writing of the transfer petition. 
• May request a timely response regarding declination of the transfer.

Don’t Transfer if
• Tribal Declination
• Parent Objection
• Good Cause

Otherwise Transfer

§ 1911; § 23.117-19



Transfer to Tribal Court 
[25 C.F.R. §§ 23.2 and 23.118]

 In determining good cause, the court may not consider:
• whether or not the case is at an “advanced stage” if notice was not

received until the case was at an advanced stage
• whether transfer could affect the placement for the child
• the child’s cultural connections with the tribe or reservation
• the socio-economic conditions or any perceived adequacy of the tribal

agency or court
• whether a petition to transfer was made in an earlier proceeding

Termination of Parental Rights is a separate proceeding from a
foster care proceeding for the purposes of ICWA, so a petition
made within a reasonable time after a TPR petition has been
filed is timely, even if the foster care proceeding itself has been
pending for an extended period of time



Constitutionality of ICWA

 Recent challenge to ICWA in Fifth Circuit Court of Appeals in
Brackeen v. Haaland

 Court split widely (16 judge en banc panel issued 7 different
opinions totaling 325 pages)
• Majority ruled that active efforts, QEW and some recordkeeping

violated the 10th Amendment; authority of Congress to pass the
remainder of ICWA upheld

• Declaratory judgment only; not a mandatory injunction; not binding on
state courts; currently applicable only in federal courts in Mississippi,
Texas and Louisiana

• Effort to get Supreme Court review is expected; Supreme Court review
is discretionary



For Further Information

Jack F. Trope
Jtrope@casey.org

Sheri Freemont
Sfreemont@casey.org

mailto:Jtrope@casey.org
mailto:Sfreemont@casey.org
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Upcoming Webinars

Drug Endangered Children (DEC) Series:
• August 31, 2021

— Intersection of Substance Abuse and Domestic 
Violence

Visit the 
Member Portal

Events 
Calendar

latest schedule
Webinars

past session 
materials and 

recordings

ICWA series:
• August 26, 2021

— Children and Families of Tribal Nations - Effective 
Engagement with Tribes to Secure Best Outcomes

https://member.nationalcasagal.org/events/
https://member.nationalcasagal.org/training/webinars/
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